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Part I – Overview 

1. I am a graduate student in physics and an elected member of the University of Ottawa 

Senate with an accomplished academic background.  

Hickey March 2012 affidavit, paras. 4-14; [Tab 1] 

2. The claimed costs against me are not justified and are disproportionate, as they represent 

one third of my annual graduate student’s salary. 

3. My proposed intervention for public access was motivated in the public interest, done in 

good faith, and should be without costs.  It was to be a brief, 15 minute presentation exclusively on 

the matter of public observation of out-of-court examinations of affiants and witnesses on motions, 

including the cross-examination of the university president about his use of public and student 

money to fund a private lawsuit. 

Part II – Response to Costs Submissions 

4. The Civil Liberties Association, National Capital Region supported my Motion to 

Intervene: 

“At the March 5, 2012 meeting of the directors of the Civil Liberties Association, National Capital Region, 

Joseph Hickey, a student at the University of Ottawa and a member of their Senate, explained that currently 

there is an issue regarding whether to allow the public observation of out-of-court examinations of affiants and 

witnesses in the defamation action of St. Lewis v. Rancourt, before the Ontario Superior Court of Justice.  

(...) We agree with Mr. Hickey that transparency is a vital component of a well-functioning justice system in a 

democracy. Particularly on a matter relating to freedom of expression, the public should be able to know 

firsthand the relevant facts leading up to the moment when the Defendant expressed himself and which is now 

the subject of a legal action.  We understand Denis Rancourt is self-represented. In this case, it is especially 

important in an adversarial system that non-partisan observers be allowed, in the interests of having something 

more approaching balance in the courtroom.”  

Hickey March 2012 affidavit, Exhibit E; [Tab 2]  

5. Had my 15 minute intervention not been opposed by the Plaintiff and University, it would 

not have significantly lengthened the duration of the Defendant’s March 28 Motion for Leave to 

Appeal. 

6. Any issues regarding my compliance to timelines were handled by Justice Smith as being 

unintended irregularities of an inexperienced self-represented litigant.  That Justice Smith 

determined my submission to the Court to be a proper Motion for Leave to Intervene confirms that 

my motion was not frivolous. 
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7. My motion was a proper motion that involved four parties and intervenors, and it was 

heard efficiently in two hours following resolution of technical difficulties related to language 

interpretation. 

8. Justice Smith did not find that there had been any abuse of process, malice, or 

irresponsibility on my part, therefore my motion was not vexatious.  There is no factual basis to 

justify a substantial indemnity cost claim: 

Clarington (Municipality) v. Blue Circle Canada Inc. 2009 ONCA 722 (CanLII); [Tab 3] 

Part III – Plaintiff’s Claim for Research Time 

Research on a Jurisdictional Question 

9. The jurisdictional question about the validity of my submitted materials was resolved in 

court on March 28 in my favour, when my Motion to Intervene was allowed to be heard on its 

merits.  Therefore, the research time spent on the jurisdictional question cannot be charged to me.  

The only issue of costs pertains to the merits of my motion, i.e. my interests in intervening under 

Rule 13.01(1). 

10. Furthermore, on the jurisdictional question, the Plaintiff ought to have simply sought 

direction from the Court on this point rather than undertake needless and costly research. 

Research on the Merits of My Motion 

11. 10 hours of legal research on my intervention as a member of the media is excessive given 

Mr. Dearden’s renowned experience representing media clients that seek leave to intervene. 

12. I had a reasonable expectation, given Mr. Dearden’s relevant and extensive expertise, that 

any research to oppose my proposed intervention would certainly take less than 10 hours.  

Rules of Civil Procedure, Rule 57.01(1)(0.b); [Tab 4] 

SIPGP No.1 Inc. v. Eastern Construction Company Limited, and SIPGP No.1 v, Zurich 

Insurance Company, 2010 ONSC 2695 (CanLII), at para. 12; [Tab 5]  

13. The Plaintiff’s written arguments and oral presentation contained no evidence, such as 

cited case law, that would substantiate 10 hours of research time. 

14. I was self-represented in my motion, and had no legal expenditures to claim.  The vastly 

larger expenditures claim of the Plaintiff compared to my lack of claimed legal expenditures is a 

relevant consideration in establishing the Plaintiff’s over-lawyering: 

Risorto v. State Farm Mutual Automobile Insurance Co. (2003), 64 O.R. (3rd) 135, at para. 10; 

[Tab 6] 
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Fraleigh v. RBC Dominion, 2009 CanLII 60410 (ON SC), at para. 12; [Tab 7] 

Part IV – No Costs for “Proposed Public Interest Intervenors” 

15. No costs are awarded against a proposed public interest intervenor, even when the Motion 

for Leave to Intervene is denied.  My proposed intervention was in the public interest; therefore no 

costs should be awarded against me, even though my intervention was denied. 

Lafarge Canada Inc. v. Ontario Environmental Review Tribunal, 2008 CanLII 6870 (ON 

SCDC), at paras. 22-23; [Tab 8] 

Ontario (Attorney General) v. Dieleman, 1993 CanLII 5478 (ON SC), at paras. 14-15; [Tab 9] 

Pearson v. Inco Ltd., 2005 CanLII 5393 (ON CA), at paras. 6 and 11; [Tab 10] 

Good v. Toronto Police Services Board, 2011 ONSC 6290 (CanLII); [Tab 11] 

16. My proposed intervention meets the definition of public interest litigation because it was 

about the issue of public observation of examinations of holders of public office (university 

president, chair of the Board of Governors) and others; in particular, about their use of student and 

public funds, a matter of public policy.   

Incredible Electronics Inc. v. Canada (Attorney General), 2006 CanLII 17939 (ON SC), at 

para. 59; [Tab 12] 

17. That my proposed intervention was in the public interest is further confirmed by the March 

12, 2012 public statement of the Civil Liberties Association of the National Capital Region. 

Hickey March 2012 affidavit, Exhibit E; [Tab 2]  

Part V – Normal Rule (Costs) for Public Interest Intervenors 

18. The “normal rule” for intervenors acting in the public interest, especially on constitutional 

questions, is that they are not liable for and do not pay costs:  

Incredible Electronics Inc. v. Canada (Attorney General), 2006 CanLII 17939 (ON SC); at 

para. 74(e); [Tab 12] 

Toronto Police Association v. Toronto (Metropolitan) Police Services Board, [2000] O.J. 

No.2236 (Div. Ct.), at paras. 7-9; [Tab 13] 

M. v. H., 1996 CanLII 8119 (ON SC), at paras. 19-21; [Tab 14] 

Daly v. Ontario Secondary School Teachers' Federation, 1999 CanLII 7319 (ON CA), at para. 6; 

[Tab 15] 

19. In 1979, the Supreme Court of Canada expressed the normal rule as:  

“(...) I think it best to follow this Court’s general rule that no costs are awarded to or against any intervenant."  

  Harper v. Harper, [1980] 1 SCR 2; [Tab 16] 
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20. In 1993, the Supreme Court of Canada reaffirmed the normal rule as: 

“(...) Its interest in the constitutional issue was insufficient to distinguish it from interveners who appear on 

constitutional cases and who have never been liable for costs.”  

  Young v. Young, 1993 CanLII 34 (SCC); [Tab 17] 

21. The only concern of my proposed intervention was public observation of the court process 

and the open court principle, which is a constitutional matter.  I sought to intervene in defence of 

my Charter rights to freedom of expression and freedom of the press.  Following the normal rule 

for intervenors, I should not be liable for or receive any costs of my proposed intervention. 

Part VI – No Costs to University 

22. The University did not have intervenor status on my March 28 Motion for Leave to 

Intervene in the Motion for Leave to Appeal the decision about the Defendant’s Open Court 

Motion.  

23. There has never been a ruling by this Court that grants the University intervenor status: 

a) in my Motion for Leave to Intervene; or 

b) in the Defendant’s Motion for Leave to Appeal in which I sought leave to intervene; or 

c) in the Defendant’s Open Court Motion, which was the focus of the appeal.  

24. The University was added as an Intervenor exclusively on the Defendant’s Champerty 

Motion on February 8, 2012, by Justice Beaudoin, due to a pecuniary agreement between the 

University and the Plaintiff.  This is noted in Justice Beaudoin’s Endorsement at Case Conference 

of February 8, 2012:   

“1. The University of Ottawa seeks leave to intervene in the Defendant’s motion to have a finding that the 

agreement between the Plaintiff and the University violates the rule against Champerty.”  

  Para. 1 (in part) of Exhibit A of Hickey March 2012 affidavit; [Tab 18]  

25. It is false for the University to assert that the Open Court Motion is merely a collateral or 

interlocutory motion to the Champerty Motion, because the Open Court Motion applies to all out-

of-court examinations in the entire libel action, not only in the Champerty Motion.   

26. Because it did not have intervenor status on my Motion to Intervene, the University cannot 

receive any costs for my proposed intervention heard on March 28.   

27. In the alternative, if the University is to be considered to have had intervenor status on my 

March 28 Motion for Leave to Intervene, the University should not receive or pay costs, as per the 

normal rule for intervenors described above. 



Part VII - Imposed Costs would Cause Me Significant Hardship

28. As a low-income member of society, the entirety of my income goes toward paying for my
basic needs of rent, food, and transportation, and therefore the Plaintiff s and University's costs
demands would cause me significant hardship. I simply wanted to make a brief (15 minute)
presentation in favour of public observation of out-of-court cross-examinations of affiants and
witnesses on motions, including the sworn testimony of my university president regarding his use
of public and student money to fund aprivate litigation.

Part VIII - Concluding Remarks

29. Mr. Doody and I have a disagreement about e-mail communications that were exchanged
following the March 28 hearing. I respectfuily submit that these communications are not relevant
to the question of whether or not costs are due, do not form part of the factual basis leading to the
costs outline, and should be disregarded by the Court.

30. I respectfully request the Court to find no costs against me.

OF WHICH IS RESPECTULLY SUBMITTED this ITth day of April 2012.AI,I,

Joseph Hickey
(Proposed Intervenor)
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