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Court File No.: 11-51657 

 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

 

 

BETWEEN: 

 

JOANNE ST. LEWIS 

Plaintiff 

 

 

� and � 

 

 

DENIS RANCOURT 

Defendant 

 

 

FACTUM 

(Motion for Leave to Appeal – Case Management Decision) 

 

 

Part I – Overview 
 

 

1. St. Lewis v. Rancourt is a defamation action between a law professor (the Plaintiff) and a former 

physics professor (the Defendant) of the University of Ottawa (the University) which relates to a report 

of the Student Federation of the University of the Ottawa (SFUO) about systemic discrimination at the 

University, and a University evaluation of the SFUO’s report authored by the Plaintiff.  A criticism of 

the Plaintiff’s report published by the Defendant occasioned the Plaintiff’s statement of claim. 

 

2. This action implicates issues of central importance to society and academia including freedom of 

expression, academic freedom, racism, institutional criticism, strategic lawsuits against public 

participation (SLAPP), and transparency and accountability of holders of public office in relation to 

management of public funds. 

 

3. In the instant motion, the Defendant seeks leave to appeal a case management judge’s decision at 

case conference to refuse to schedule a motion (the “Open Court Motion”) and thus deprive the 

Defendant of bringing his motion to be heard on its merits.  The Open Court Motion sought to allow 
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public access to out-of-court examinations of affiants and witnesses in the Defendant’s Champerty 

Motion and in the action as a whole. 

 

4. The Intervenor provides this intervention in support of the instant motion as an affected member 

of the public and as an affected member of the media who has been following and reporting on this 

action.  The Intervenor’s only interest and concern is to secure public and media access to out-of-court 

examinations of affiants and witnesses.  The Intervenor does not seek to intervene on the Champerty 

Motion or any other aspects of the action that do not concern public and media access to the out-of-court 

examinations of affiants and witnesses. 

 

5. The Intervenor has personally attended two out-of-court examinations of affiants in this action 

and has media-reported on those events.  In addition, the Intervenor’s access to out-of-court sessions is 

relevant to the Intervenor’s role in university governance.  The Intervenor is directly affected in his 

Charter rights of freedom of expression and freedom of the press by any judicial order that would bar 

public and media access to out-of-court examinations of affiants and witnesses in this action.   

 

6. The Intervenor has standing to intervene by virtue of the case management judge’s Case 

Conference decision in this action of Feb. 8, 2012 in which Justice Beaudoin ordered that Rule 37.07(1) 

was to be interpreted as automatically granting intervenor status to affected persons who had accepted 

service of the relevant motion.  

 

 

Part II – Summary of Relevant Facts 

 

A. Intervenor’s academic and governance background at the University of Ottawa 

7. The Intervenor graduated from the University of Ottawa in 2008 with a B.Sc. (Hon., Spec. 

Physics, Co-op, Summa Cum Laude), is currently a graduate student in the Master’s of Science program 

in Physics at the University of Ottawa, received awards for academic excellence and volunteer work as a 

student, and has presented scientific research at national conferences. 

Hickey March 2012 affidavit, paras. 4-9 
 

8. The Intervenor has been the elected representative to the University of Ottawa Senate for 

graduate students in the Faculties of Science, Engineering, Health Sciences, and Medicine for the 
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academic years 2010-2011 and 2011-2012.  The Intervenor reports on Senate matters via the blog “A 

Student’s-Eye View.” 

Hickey March 2012 affidavit, paras. 10-14 
 

B. Intervenor’s observation and reporting of this action 

9. The Intervenor has attended the proceedings in St. Lewis v. Rancourt on the following court 

dates as a member of the public and as a member of the student media:  

a. Sept. 6, 2011 cross-examination of affiants Dr. Denis Rancourt (Defendant) and Dr. 

Claude Lamontagne (expert witness for the Defendant); 

b. Oct. 6, 2011 motion hearing before Master MacLeod; 

c. Oct. 7, 2011 motion hearing before Justice McKinnon; 

d. Jan. 26, 2012 case management conference before Master MacLeod; 

e. Feb. 8, 2012 case management conference before Justice Beaudoin.  

Hickey March 2012 affidavit, para. 15 
 

10. The Intervenor has written and posted a number of reports related to St. Lewis v. Rancourt on his 

blog “A Student’s-Eye View,” including a report about the Sept. 6, 2011 out-of-court cross-

examinations, which he attended. 

Hickey March 2012 affidavit, para. 17 

Exhibit B of Hickey March 2012 affidavit 
 

11. As a student and as a representative for graduate students to the University of Ottawa Senate, the 

Intervenor is a co-manager of the Forum for Discussion and Debate of the St. Lewis v. Rancourt case 

located at http://stlewisvrancourt.wordpress.com, since Dec. 1, 2011.  This Forum contains posts related 

to the action. 

Hickey March 2012 affidavit, para. 18 

Exhibit D of Hickey March 2012 affidavit 
 

C. Defendant’s Open Court Motion 

12. On Feb. 6, 2012, the Defendant served the Plaintiff and the University of Ottawa a Notice of 

Motion for his Open Court Motion for public and media access to the out-of-court examinations in the 

Defendant’s Champerty Motion and in the action as a whole.  The Defendant’s Feb. 6, 2012 Notice of 

Motion was posted to the internet on or prior to Mar. 5, 2012. 

 

D. University of Ottawa’s intervenor status in relation to the Champerty Motion 

13. At the Feb. 8, 2012 Case Conference, Justice Beaudoin granted the University automatic 

intervenor status in the Defendant’s Champerty Motion as an affected party to that motion.  The 

University was not required to bring a Motion for Leave to Intervene, and the Defendant was not 
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allowed to submit a responding Motion Record or Factum.   

   Transcript, Feb. 8 Case Conference; (see below) 

 

14. Justice Beaudoin’s order regarding intervenor status states (para. 1): 

 

1.“The University of Ottawa seeks leave to intervene in the Defendant’s motion 

to have a finding that the agreement between the Plaintiff and the University 

violates the rule against Champerty. No leave is required. As the University 

would be affected by this order, service of the Notice of Motion must be made 

on the University pursuant to Rule 37.07(1). It is implicit in that Rule the 

University has the right to file material in response to the Notice of Motion. Mr. 

Doody has accepted service of the Notice of Motion on behalf of the 

University.” [emphasis added]. 

   Exhibit A of Hickey March 2012 affidavit 

 

15. Parts of the Feb. 8, 2012 court transcript of the Case Conference relevant to the intervenor status 

of an affected party, following Rule 37.07(1), are: 

 
[JUSTICE BEAUDION:] 

 Ensuite, une motion pour faire des contre-interrogatoires pour l'affidavit de documents et la 

motion de la part de l'Université, qui cherche à intervenir dans la motion qui traite de la question de 

champartie. Those are the issues? 

MR. DOODY: Yes, Your Honour. And the motion to intervene is in... It's a motion to intervene in 

the champarty motion. 

JUSTICE BEAUDOIN: Oh! 

MR. DOODY: Not in the action. 

JUSTICE BEAUDOIN: If we can start with that one? On pourrait commencer avec celui-là? Tout 

d'abord, « why is leave required »? 

MR. DOODY: The rules indicate that leave can be obtained to intervene. 

JUSTICE BEAUDOIN: Rule 37.07(1) requires the motion to be served on any party that is affected.  

  Transcript, p. 6, lines 5-24 

JUGE BEAUDOIN: La règle est très claire, Monsieur Rancourt. Lorsqu'on apporte une motion, il 

faut la signifier à toute partie qui pourrait être affectée par l'ordonnance qui est prévue. Donc dans ce 

cas-ci, ça, ça comprend nécessairement l'Université d'Ottawa, parce qu'on cherche d'annuler l'entente 

entre Me St. Lewis et l'Université, hein? C'est ça? 

  Transcript, p. 7, lines 12-20 

JUSTICE BEAUDOIN: All right. Mr. Rancourt is asking if I've said there is a procedural error with 

respect to his champarty motion.  I'm just going to repeat. The Notice of Motion shall be served, 

Rule 37.07(1), on any party or other person who will be affected by the Order sought, unless these 

rules provide otherwise. The case law is clear. The motion seeks to affect an agreement that was 
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entered into between Ms St. Lewis and the University. The University is a party. It has to be served. 

So the issue standing is a non issue, Mr. Doody. No motion is necessary. If you are served, implicit 

in that is the right to appear to make representations. [emphasis added] 

  Transcript, p. 8, lines 2-18 

JUGE BEAUDOIN: ---donc il faut signifier la motion à l'Université et l'Université, qui fait partie de 

cette entente, a le droit automatiquement à faire des représentations.  

M. D. RANCOURT: Ah! 

JUGE BEAUDOIN: Il va sans dire, O.K.? C'est automatique. Je peux vous citer une cause où 

effectivement il y a eu une ordonnance sans un préavis à la partie qui était impliquée, associée, et 

l'ordonnance était nulle. Donc ça ne donne rien d'avoir une motion qui traite d'une entente entre Mme 

St. Lewis, Me St. Lewis, et l'Université, si l'Université n'a pas l'occasion de faire des représentations. 

[emphasis added] 

M. D. RANCOURT: Ah. 

JUSTICE BEAUDOIN: So I'm just saying, Mr. Dearden, that I do not see where it is necessary for a 

leave to intervene. 37.07(1) requires the Notice of Motion to be served on any party who may be 

affected by the Order. Clearly, that is the University of Ottawa. [emphasis added] 

Transcript, p. 9, line 24 to pg. 10, line 20 
 

JUGE BEAUDOIN: Moi quand j'ai vu le cahier, le dossier de motion de la part de M. 

Doody, ce n'est pas nécessaire. 

 

M. D. RANCOURT: D'accord. 

 

JUGE BEAUDOIN: C'est implicite dans la Règle. On leur donne un avis pourquoi? O.K.? [emphasis 

added] 

Transcript, p. 11, lines 4-10 
 

E. Open Court Motion rejected at Case Conference 

16. At the Feb. 8, 2012 Case Conference, Justice Beaudoin rejected a hearing of the Open Court 

Motion by refusing to schedule its steps, contrary to the Defendant’s expressed expectation that the steps 

would be scheduled at that hearing.  

Hickey March 2012 affidavit, para. 29 
 

17. The decision of the learned judge deprived the Defendant of his procedural rights to bring a 

motion before the court and, in the Intervenor’s view, was carried out in a manner which casts doubt on 

the court’s abidance to a high standard of procedural fairness. 

Hickey March 2012 affidavit, paras. 28-34 

 

F. Intervenor affected by rejection of Open Court Motion and Leave to Appeal 

18. As a member of the public and as a media person, as a blogger, the Intervenor has an interest in 

observing and reporting proceedings in the action, including out-of-court examinations of affiants and 
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witnesses.  The Intervenor is directly affected in his Charter rights of freedom of expression and 

freedom of the press by Justice Beaudoin’s order of Feb. 8, 2012 to deny the hearing of the Defendant’s 

Open Court Motion.   

Hickey March 2012 affidavit, paras. 20-27 

Exhibit A of Hickey March 2012 affidavit 
 

19. The Intervenor, as a person affected by the question of openness in out-of-court examinations in 

this action, has a legitimate interest in all judicial decisions that will ultimately determine this question, 

including the instant Leave to Appeal.  

 

G. Statement of the Civil Liberties Association of the National Capital Region 

20. On March 12, 2012, the Civil Liberties Association of the National Capital Region (CLA-NCR) 

emitted a public statement in favour of public access to out-of-court cross-examinations in action which 

states in part: 

 

“We agree with Mr. Hickey that transparency is a vital component of a well-

functioning justice system in a democracy. Particularly on a matter relating to 

freedom of expression, the public should be able to know firsthand the relevant 

facts leading up to the moment when the Defendant expressed himself and which 

is now the subject of a legal action.  We understand Denis Rancourt is self-

represented. In this case, it is especially important in an adversarial system that 

non-partisan observers be allowed, in the interests of having something more 

approaching balance in the courtroom.”  

Exhibit E of Hickey March 2012 affidavit 
 

H. Intervenor has accepted service of Defendant’s Leave to Appeal 

21. The Intervenor has accepted service of the Defendant’s Notice of Motion, Motion Record, and 

Factum for his Motion for Leave to Appeal.  

Hickey March 2012 affidavit, paras. 22-24 

 

 

Part III – Issues and the Law 

 

A. Issue 

22. The issue is whether or not the Defendant should be granted Leave to Appeal the Case 

Conference decision of Feb. 8, 2012 preventing him from bringing his Open Court Motion. 
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B. Intervenor’s Intervenor Status 

23. The Intervenor has been served and has accepted service on the relevant motions.  The 

Intervenor is directly affected in his Charter rights of freedom of expression and freedom of the press by 

being barred from out-of-court examinations of affiants and witnesses.  The Intervenor was personally 

present at prior out-of-court examinations in this action, and was subsequently barred from specific out-

of-court examinations in this action by a Master’s order.  Therefore, there is no doubt that the Intervenor 

is an affected person regarding this open court question.  As such, given Justice Beaudoin’s ruling 

regarding intervenor status in motions in this action, there can be no doubt that the Intervenor has 

automatic intervenor status in the open court question. 

Hickey March 2012 affidavit, paras. 15 and 22-24.  

Exhibit A of Hickey March 2012 affidavit, para. 1 

Transcript, pg. 6, lines 5-24, pg. 7, lines 12-20, pg. 8, lines 2-18, pg. 9 line 24 to pg. 10, line 20, 

pg. 11, lines 4-10. 

 

C. A motion on a substantive issue must be allowed 

24. A motion on a substantive issue cannot be rejected by a Case Conference decision which bars the 

motion from being heard on its merits. 

   Lower v. Stasiuk, 2006 BCSC 864, paras. 22-27; [Tab 9 of Defendant’s Factum] 

 

D. The Open Court Motion is on a substantive issue and involves matters of public importance 

25. Special caution must be taken regarding Charter questions.  This is particularly true regarding 

the open court principle. 

   Toronto Star v. Ontario, 2005 SCC 41, paras. 7, 9, 27-28; [Tab 5 of Defendant’s Factum] 

    

26. The effect of the Feb. 8 order rejecting the Defendant’s Open Court Motion is to block all media 

and members of the public from observing and reporting about out-of-court examinations in this action, 

including the examinations of holders of public office in relation to their management of public funds 

(e.g. the University of Ottawa President and Chair of the Board of Governors).  The constitutional 

importance of the open court principle speaks to the gravity of the decision to reject the Open Court 

Motion, without it being heard on its merits. 

 

27. That the rejected Open Court Motion of the Defendant is a matter of general and public 

importance is shown by the March 12, 2012 public Statement of the Civil Liberties Association of the 

National Capital Region.   
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Exhibit E of Hickey March 2012 affidavit 
 

28. That the open court principle and the rejected Open Court Motion are Charter matters of general 

and public importance is further illustrated by the expressed professional opinion of the Plaintiff’s 

counsel and freedom of the press expert, Richard Dearden: 

 

“the decision is important because it sends a clear message that all court orders, 

all judicial actions, are presumptively open, whether it’s at an investigative stage 

or at trial. What the court says is that ‘All court orders that limit freedom of 

expression require persuasive evidence that the administration of justice would 

be subverted without the order,’ and that’s a high test.”  

Hickey March 2012 affidavit, para. 31 

 Exhibit C of Hickey March 2012 affidavit 
 

E. Leave to Appeal – Procedural Fairness and Natural Justice 

27. The Feb. 8 Case Conference decision to reject the Defendant’s Open Court Motion was a breach 

of procedural fairness towards the Defendant because: the learned judge did not accept a copy of the 

Defendant’s Notice of Motion for his Open Court Motion into his hands, nor permit the Defendant to 

make an oral presentation of his Open Court Motion, nor allow any dates to be scheduled for the 

Defendant’s Open Court Motion, nor apply relevant aspects of the Dagenais/Mentuck test for openness 

of the court’s procedure.  

Hickey March 2012 affidavit, para. 30 

 

28. It is reasonable that leave to appeal should be granted because: in cases such as the instant action, 

which pits a self-represented Defendant against a Plaintiff which is funded by a large corporation, there 

is a particular concern for the public that the self-represented Defendant will receive a fair trial.  In such 

situations, there is a heightened duty on the media to ensure that the Court process is fair and to a 

demand high level of openness to ensure that the process is transparent.   

 

29. There is reason to doubt the Case Conference decision for which leave to appeal is requested, 

and it involves matters of general importance because: the egregious violation of the Defendant’s 

fundamental procedural rights to bring forward a motion casts significant doubt on the justness of this 

Court’s operations in the eyes a reasonable observer. 

Hickey March 2012 affidavit, para. 34 

 

 



30.

Part IV- Order Requested

The Intervenor respectfully requests :

. an Order granting leave to appeal;

o such futher relief as the Intervenor may advise and this Honourable Court may deem

just.

ALL oF WHICH IS RESPECTULLY SUBMITTED this 22"d day of March 2012.

Joseph Hickey

(Intervenor)
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